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CASE COMMENTS
the buyer to prosecute his counterclaim for damages on the grounds
that the contract specifically provided for inspection and rejection
upon receipt of the goods and that the buyer's title vested "conditionally on delivery to the carrier ... subject to [his] right to reject the
articles if they [did] not conform to the requirements of the contract."' 8 If the buyer had returned the goods and thereby effected a
rescission of the contract, the Florida Court's use of the conditional
title doctrine would have been consistent with that of other courts, but
the allowance of damages would have been contrary to established
practice. 19 Although the opinion does not so indicate, the goods in
fact were retained by the buyer for disposal elsewhere.20 An award of
damages was in order, since the contract was not rescinded; but the
use of the conditional title doctrine was inappropriate.
The decision in this case does no more than adopt in terms of
conditional title the general warranty principles recognized by most
courts regarding sales f.o.b. the shipping point. Nevertheless, in so
far as the decision affords the buyer a remedy to which he is unquestionably entitled and at the same time impliedly protects the
seller from an unknown and uncontrollable risk of loss while the
goods are in transit, it represents a commendable recognition by the
Court of the realities of modern American business.
SHELDON J.

PLAGER

SALES: LIABILITY OF FOOD WHOLESALER TO CONSUMER
FOR BREACH OF WARRANTY
Lombardi v. California Packing Sales Co., 112 A.2d 701 (R.I. 1955)
Plaintiff became ill after consuming canned apricot juice purchased
from a retailer who had bought it from defendant, a wholesaler. Plaintiff sued the wholesaler for breach of implied warranty that the juice
was fit for human consumption. The trial court sustained a demurrer
1SAt 707.
IOUNIFORM SALES ACT §69. The act, which is basically a codification of the
common law, has been adopted in thirty-five states, the District of Columbia, and
Hawaii. 1955 HANDBOOK OF NAT'L CONFERENCE OF COMM'RS ON UNIFORM STATE LAWS
245. The act has not been adopted in Florida.
20Information supplied by counsel for appellee.
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to the declaration on the ground that there was no contractual relationship between the parties. On plaintiff's appeal, HELD, no action
for breach of warranty may be maintained in the absence of privity of
contract between the parties. Exceptions overruled.
In a suit for breach of implied warranty of fitness for human
consumption the courts in a majority of jurisdictions, deny recovery
to a consumer against a manufacturer with whom he is not in privity
of contract. This immunity has been extended to the retailer when
the injured person was not the purchaser 2 and, in the few cases that
have arisen, to the wholesaler.3 A growing minority, 4 including
Florida, 5 has abandoned the privity requirement when a manufacturer or packer is involved. Cases involving wholesaler liability have
arisen in three of the minority jurisdictions - Kansas, Missouri, and
Texas; the Kansas court alone allowed recovery.
The Missouri8 and Texas7 courts acknowledged the basic desirability of protection for the consumer but refused to hold the wholesaler liable, because he was in no way responsible for the condition
of the contents of the sealed container. They agreed that the consumer could secure adequate relief in an action against the retailer s
or manufacturer. 9
It is small comfort to an injured consumer that he may have a
theoretical cause of action if the retailer is judgment proof and the
manufacturer not amenable to service of process because he is not
'E.g., Carlson v. Turner Centre System, 263 Mass. 339, 161 N.E. 245 (1928);
Thomason v. Ballard & Ballard Co., 208 N.C. 1, 179 S.E. 30 (1935); Smith v. Salem
Coca Cola Bottling Co., 92 N.H. 97, 25 A.2d 125 (1942).
2E.g., Cleary v. First Nat'l Stores, Inc., 291 Mass. 172, 196 N.E. 868 (1935);
Stave v. Giant Food Arcade, 125 N.J.L. 512, 16 A.2d 460 (Sup. Ct. 1940); Redmond
v. Borden Farm Prod. Co., 245 N.Y. 512, 157 N.E. 838 (1927).
3Howson v. Foster Beef Co., 87 N.H. 200, 177 At. 656 (1935); Cornelius v. B.
Filippone & Co., 119 N.J.L. 540, 197 At. 647 (Sup. Ct. 1938).
4E.g., Klein v. Duchess Sandwich Co., 14 Cal.2d 272, 93 P.2d 799 (1939); Anderson v. Tyler, 223 Iowa 1033, 274 N.W. 48 (1937); Coca Cola Bottling Works v.
Simpson, 158 Miss. 390, 130 So. 479 (1930).
5Blanton v. Cudahy Packing Co., 154 Fla. 872, 19 So.2d 313 (1944).
GDeGouveia v. H. D. Lee Mercantile Co.,, 231 Mo. App. 447, 100 S.W.2d 336
(1936).
7Bowman Biscuit Co. v. Hines, 151 Tex. 370, 251 S.W.2d 153 (1952).
sSee DeGouveia v. H. D. Lee Mercantile Co., supra note 6; Griggs Canning Co.
v. Josey, 139 Tex. 623, 164 S.W.2d 835 (1942).
9
See Madouros v. Kansas City Coca Cola Bottling Co., 230 Mo. App. 2755, 90
S.W.2d 445 (1936); Jacob E. Decker & Sons, Inc. v. Capps, 139 Tex. 609, 164 S.W.2d
828 (1942).
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doing business within the consumer's state. If the manufacturer is
sued in his own jurisdiction and the court of that state has not
abandoned the privity requirement, the consumer's recovery may be
thwarted by the conflict of laws rulelo that applies the law of the forum
in substantive questions. Moreover, if the manufacturer is located
in a foreign country the consumer must bear the entire loss."' The
Kansas court recognized these problems and concluded that wholesaler liability is indispensable to proper protection of the public. 2
The court in the instant case considered the Kansas decision but held
that the consumer must comply with the privity requirement.
The Florida Supreme Court has held the manufacturer 3 and the
retailer' 4 of canned food products liable on the warranty theory. No
disposition has yet been made of a consumer's case invoking a similar
theory against a wholesaler, but the Court discussed wholesaler liability in a case'- in which it held a seed distributor liable to a consumer not in privity with him. This case is distinguishable, however,
because the wholesaler repackaged the seed and because the result
might have been reached by utilizing a negligence theory. The commendable policy of the Florida Court in food cases was clearly enunciated in an opinion holding a food packer directly liable to the
6
injured consumer:'
"[T]he right of recovery by injured consumers ought not to
depend upon or turn on the intricacies of the law of sale nor
upon the privity of contract, but should rest on right, justice
and welfare of the general purchasing and consuming public."
The next logical step toward full protection of the food consumer
is recognition of wholesaler liability. Several factors have precluded
his liability: the traditional privity requirement, his lack of fault-a
concept theoretically alien to the law of warranty but doubtlessly sig'OSee GOODRICH, CONFLICT OF LAWS §§73, 74, 76 (3d ed. 1949).
"In 1954 foreign packers marketed over $28,800,000 worth of canned beef in
the United States. U.S. BUREAU OF CENSUS, QUARTERLY SUAINI. OF FOREIGN COIM.
OF U.S. 1954 at 23.
12Swengel v. F. & E. Wholesale Groc. Co., 147 Kan. 555, 77 P.2d 930 (1938).
"3See Blanton v. Cudahy Packing Co., 154 Fla. 872, 19 So.2d 313 (1944).
' 4 See Sencer v. Carl's Markets, Inc., 45 So.2d 671 (Fla. 1950), 3 U. FLA. L. REV.
380 (1950).
'5Hoskins v. Jackson Grain Co., 63 So.2d 514 (Fla. 1953) (semble), rev'd on other
grounds, 75 So.2d 306 (Fla. 1954).
IeBlanton v. Cudahy Packing Co., 154 Fla. 872, 876, 19 So.2d 313, 316 (1944).
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